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INSTRUCTION: SPECIFICATION 
1 OF CHARGE II 



6 July 2012 



RESPONSE 



COMES NOW the United States of America, by and through undersigned counsel, and 
respectfully requests this Court deny giving the Defense Requested Instruction for Specification 
1 of Charge II. The proposed defense instructions are confusing and incomplete in that they do 
not define necessary terms and phrases. 

The United States objects to the defense instruction in its entirety, including any 
instructions that incorporate a mistake of fact defense before the presentation of evidence. 

The United States objects specifically to the following italicized portions: 

Court Definitions 

"Wanton " or "wantonly " includes "recklessness " but may connote willfulness, or a disregard of 
probable consequences, and thus describes a more aggravated offense. 

Comment: The United States maintains that "wantonly" does not necessarily describe a more 
aggravated offense than "recklessness." See Government's Proposed Member Instructions, at 4. 

A person causes intelligence to be published on the Internet when the person personally 
publishes the intelligence on the Internet or knowingly or intentionally induces or sets in motion 
acts by an animate or inanimate agency or instrumentality which result in the publication of the 
intelligence on the Internet. 

Comment: This instruction will confuse the fact finder. There is no requirement that the act be 
carried out "knowingly or intentionally." The act must be done wrongfully and wantonly. See 
Charge Sheet. 

Maximum Punishment 

Comment: The Government opposes the characterization of this offense as a violation of 
Article 92. The Court has already ruled that Specification 1 of Charge II encompasses more 
information than AR 380-5. See Appellate Exhibit LXXX. It includes additional elements, such 
as knowledge that the intelligence would be accessible to the enemy, which is an aggravator. 
The offense is more closely-related to a violation of 1 8 U.S.C. § 793(e), which carries a 
maximum penalty of ten years confinement. 
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Assistant Trial Counsel 



I certify that I served or caused to be served a true copy of the above on Mr. David E. 
Coombs, Civilian Defense Counsel, via electronic mail, on 6 July 2012. 




MORROW 
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Assistant Trial Counsel 
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